§272.32

in an amount equal to the total cost
(exclusive of applicable U.S. Customs
duties) of such foreign repairs and pur-
chases, such penalty to be effected by a
deduction from the Operator’s total
ODS otherwise accrued. The Director,
Office of Ship Operating Assistance,
shall notify the Operator by letter with
respect to:

(a) MARAD'’s determination of a pen-
alty and the reasons therefore; and

(b) Whether the determination is
final or subject to the submission of
additional information.

§272.32 Mitigation of penalty.

The Director, Office of Ship Operat-
ing Assistance, may decide, after a
non-emergency foreign repair occurs,
to mitigate the penalty. Any mitiga-
tion of penalty shall be based on a de-
termination that special circumstances
existed at the time of repair. The Di-
rector shall not consider the difference
in the price of foreign and domestic re-
pair work in making this determina-
tion, and shall not grant prior approval
of foreign repairs. In determining
whether special circumstances existed,
the Director shall consider, among oth-
ers, the following factors:

(@) The trading area of the vessel
both before and after the repair was
performed;

(b) Loss of revenue and effect on ves-
sel utilization if the vessel had re-
turned to the United States for repairs;

(c) The additional operating expense
which would have resulted from a re-
turn to the United States to repair the
vessel; and

(d) Whether the repairs could have
been deferred until return to the
United States, taking into consider-
ation the Coast Guard requirements for
dry docking and special surveys.

§272.33 Appeals.

The Operator may appeal final pen-
alty determinations of the Director,
Office of Ship Operating Assistance, to
the Board, as provided in §272.43(c) of
this part.
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Subpart E—Examination, Audit,
Review and Appeal Procedures

§272.41 Requirements for examination
and allocation of M&R expenses.

(a) Examination requirement. Pursuant
to the specific limitations on M&R sub-
sidy in section 603 of the Act, the Re-
gion Office shall examine the expenses
submitted by an operator on Form MA-
140 in order to determine eligibility to
receive M&R subsidy and the reason-
ableness of such expenses.

(b) Operator’s responsibility. During
the examination, the operator shall
provide, at the request of the Director
or other official of the Region Office,
any further documentation or informa-
tion necessary to support an M&R ex-
pense. If such documentation or infor-
mation, including information required
under paragraph (e) of this section, is
not received at the Region Office on a
timely basis, the Director or other offi-
cial of the Region Office may disallow
the M&R expense.

(c) Notification of examination results.
At the completion of the examination
the Director or other appropriate offi-
cial of the applicable Region Office
shall notify the Operator by letter of
the results of the examination, and
shall state the reason for each dis-
allowance of an item claimed for sub-
sidy and/or each nonapproval of a ma-
rine loss item.

(d) Record retention requirements. To
facilitate an audit examination of
M&R made pursuant to §272.42 of this
part, the Operator shall maintain files
arranged by vessel and voyage, which
shall include, at a minimum, a copy of
the Region Office notice letter, a copy
of the Form MA-140 with all supporting
documents submitted therewith, and
the condition survey report. The Oper-
ator shall retain all the required mate-
rials in files for not less than 3 years
after completion of the audit.

(1) Limitation on approval. Any ap-
proval for payment of M&R subsidy for
a marine loss item shall be subject to
rescission or modification if the Opera-
tor subsequently receives insurance or
other compensation for the item. The
Region Finance Officer may at any
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time request verification that the Op-
erator has not received such compensa-
tion.

(2) Status report on approved marine
loss items. The Operator shall advise the
Region Finance Office by letter as to
whether insurance or other compensa-
tion will be recovered for the marine
loss item. The Operator is responsible
for ensuring that the letter reaches the
applicable Region Office within 120
days after:

(i) The date on which all repairs for
damage attributed to the ‘““Policy Voy-
age” (as defined in the Operator’s in-
surance policy) are completed, when
the amount for such repairs does not
exceed the franchise or deductible of
the policy, or

(ii) The date of the underwriter’s re-
jection of the Operator’s marine loss
insurance claim or claims.

(Reporting and recordkeeping requirements
contained in paragraph (d) introductory text
were approved by the Office of Management
and Budget under control number 2133-0007)

[55 FR 34919, Aug. 27, 1990, as amended at 61
FR 32706, June 25, 1996]

§272.42 Audit requirements and proce-
dures.

(a) Required audit. In connection with
the audit of the Operator’s subsidizable
expenses, the Office of the Inspector
General, Department of Transpor-
tation, shall audit for MARAD the Op-
erator’s M&R costs, as necessary, for
the determination of final subsidy
rates. The Operator shall substantiate
those costs recorded on the books of
account which have been approved by
the Administration.

(b) Notification of audit results. Upon
completion of the audit by the Office of
Inspector General, the MARAD Office
of Financial Approvals shall notify the
Operator of the audit results, including
any items disallowed and the reasons
for such disallowance.

[57 FR 34690, Aug. 6, 1992]

§272.43 Review and appeal proce-
dures.
(a) Exclusive procedures. Notwith-

standing the audit appeal procedures of
part 205 of this chapter, the provisions
of this section shall be the exclusive
remedy available to an Operator for

§272.44

the review and appeal of any disallow-
ance of subsidy for a M&R expense
claimed or any penalty assessed pursu-
ant to §272.31.

(b) Request for review. An Operator
may request review by:

(1) The Director, Office of Ship Oper-
ations, with respect to any disallow-
ance by the Region office of a claimed
M&R expense, after receiving the noti-
fication required by §272.41(c); or

(2) The Director, Office of Financial
Approvals, with respect to any dis-
allowance of a claimed M&R expense,
after receiving the notification re-
quired by §272.42(b).

(c) Timeliness of request. The Operator
shall file all requests for review pursu-
ant to paragraph (b) of this section
within 60 days after the date of the
audit notification. Any disallowance
with respect to which the Operator
fails to file a timely request for review
shall be final and shall not be subject
to appeal to the Board pursuant to
paragraph (e) of this section.

(d) Notification of review determination.
The appropriate MARAD Office Direc-
tor shall notify the Operator by letter,
with respect to each timely filed re-
view request, of the Director’s deter-
mination and the reasons for each dis-
allowance and whether the determina-
tion is final or subject to the submis-
sion of additional information.

(e) Appeal to the Maritime Subsidy
Board—(1) Right to appeal. An Operator
may appeal a MARAD Office Director’s
final determination issued pursuant to
§272.32 (penalties) or §272.43 (review of
claims disallowance or of audit results)
of this section to the Board in writing.

(2) Contents and timeliness. The Opera-
tor shall set forth in any appeal the
reasons for the Operator’s objection to
a penalty or disallowance of M&R sub-
sidy and shall file such appeal with the
Secretary of the Board within 60 days
after the date of the notification sent
to the operator by the appropriate Di-
rector pursuant to paragraph (d) of this
section or §272.33.

§272.44 Dates.

The dates noted on the letters or no-
tifications sent to the Operator by offi-
cials of the Region Office, any Director
or any other official or MARAD, pursu-
ant to the provisions of this part, shall
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